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solicitations and contracts when a let-
ter contract is contemplated:

(1) The clause at 52.216-23, Execution
and Commencement of Work, except
that this clause may be omitted from
letter contracts awarded on SF 26;

(2) The clause at 52.216-24, Limitation
of Government Liability, with dollar
amounts completed in a manner con-
sistent with 16.603-2(d); and

(3) The clause at 52.216-25, Contract
Definitization, with its paragraph (b)
completed in a manner consistent with
16.603-2(c). If, at the time of entering
into the letter contract, the con-
tracting officer knows that the defini-
tive contract will be based on adequate
price competition or will otherwise
meet the criteria of 15.403-1 for not re-
quiring submission of cost or pricing
data, the words ‘‘and cost or pricing
data supporting its proposal’’ may be
deleted from paragraph (a) of the
clause. If the letter contract is being
awarded on the basis of price competi-
tion, the contracting officer shall use
the clause with its Alternate I.

(c) The contracting officer shall also
insert the clause at 52.216-26, Payments
of Allowable Costs Before
Definitization, in solicitations and con-
tracts if a cost-reimbursement defini-
tive contract is contemplated, unless
the acquisition involves conversion, al-
teration, or repair of ships.

[48 FR 42219, Sept. 19, 1983, as amended at 60
FR 48217, Sept. 18, 1995; 62 FR 51270, Sept. 30,
1997]

Subpart 16.7—Agreements

16.701 Scope.

This subpart prescribes policies and
procedures for establishing and using
basic agreements and basic ordering
agreements. (See 13.303 for blanket pur-
chase agreements (BPA’s) and see
35.015(b) for additional coverage of
basic agreements with educational in-
stitutions and nonprofit organiza-
tions.)

[48 FR 42219, Sept. 19, 1983, as amended at 62
FR 64926, Dec. 9, 1997]
16.702 Basic agreements.

(a) Description. A basic agreement is a
written instrument of understanding,
negotiated between an agency or con-
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tracting activity and a contractor,
that (1) contains contract clauses ap-
plying to future contracts between the
parties during its term and (2) con-
templates separate future contracts
that will incorporate by reference or
attachment the required and applicable
clauses agreed upon in the basic agree-
ment. A basic agreement is not a con-
tract.

(b) Application. A basic agreement
should be used when a substantial
number of separate contracts may be
awarded to a contractor during a par-
ticular period and significant recurring
negotiating problems have been experi-
enced with the contractor. Basic agree-
ments may be used with negotiated
fixed-price or cost-reimbursement con-
tracts.

(1) Basic agreements shall contain (i)
clauses required for negotiated con-
tracts by statute, executive order, and
this regulation and (ii) other clauses
prescribed in this regulation or agency
acquisition regulations that the parties
agree to include in each contract as ap-
plicable.

(2) Each basic agreement shall pro-
vide for discontinuing its future
applicablity upon 30 days’ written no-
tice by either party.

(3) Each basic agreement shall be re-
viewed annually before the anniversary
of its effective date and revised as nec-
essary to conform to the requirements
of this regulation. Basic agreements
may need to be revised before the an-
nual review due to mandatory statu-
tory requirements. A basic agreement
may be changed only by modifying the
agreement itself and not by a contract
incorporating the agreement.

(4) Discontinuing or modifying a
basic agreement shall not affect any
prior contract incorporating the basic
agreement.

(5) Contracting officers of one agency
should obtain and use existing basic
agreements of another agency to the
maximum practical extent.

(c) Limitations. A basic agreement
shall not—

(1) Cite appropriations or obligate
funds;

(2) State or imply any agreement by
the Government to place future con-
tracts or orders with the contractor; or

306



Federal Acquisition Regulation

(3) Be used in any manner to restrict
competition.

(d) Contracts incorporating basic agree-
ments. (1) Each contract incorporating
a basic agreement shall include a scope
of work and price, delivery, and other
appropriate terms that apply to the
particular contract. The basic agree-
ment shall be incorporated into the
contract by specific reference (includ-
ing reference to each amendment) or
by attachment.

(2) The contracting officer shall in-
clude clauses pertaining to subjects not
covered by the basic agreement, but
applicable to the contract being nego-
tiated, in the same manner as if there
were no basic agreement.

(3) If an existing contract is modified
to effect new acquisition, the modifica-
tion shall incorporate the most recent
basic agreement, which shall apply
only to work added by the modifica-
tion, except that this action is not
mandatory if the contract or modifica-
tion includes all clauses required by
statute, executive order, and this regu-
lation as of the date of the modifica-
tion. However, if it is in the Govern-
ment’s interest and the contractor
agrees, the modification may incor-
porate the most recent basic agree-
ment for application to the entire con-
tract as of the date of the modification.

16.703 Basic ordering agreements.

(a) Description. A basic ordering
agreement is a written instrument of
understanding, negotiated between an
agency, contracting activity, or con-
tracting office and a contractor, that
contains (1) terms and clauses applying
to future contracts (orders) between
the parties during its term, (2) a de-
scription, as specific as practicable, of
supplies or services to be provided, and
(3) methods for pricing, issuing, and de-
livering future orders under the basic
ordering agreement. A basic ordering
agreement is not a contract.

(b) Application. A basic ordering
agreement may be used to expedite
contracting for uncertain requirements
for supplies or services when specific
items, quantities, and prices are not
known at the time the agreement is ex-
ecuted, but a substantial number of re-
quirements for the type of supplies or
services covered by the agreement are
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anticipated to be purchased from the
contractor. Under proper cir-
cumstances, the use of these proce-
dures can result in economies in order-
ing parts for equipment support by re-
ducing administrative lead-time, in-
ventory investment, and inventory ob-
solescence due to design changes.

(c) Limitations. A basic ordering
agreement shall not state or imply any
agreement by the Government to place
future contracts or orders with the
contractor or be used in any manner to
restrict competition.

(1) Each basic ordering agreement
shall—

(i) Describe the method for deter-
mining prices to be paid to the con-
tractor for the supplies or services;

(ii) Include delivery terms and condi-
tions or specify how they will be deter-
mined;

(iii) List one or more Government ac-
tivities authorized to issue orders
under the agreement;

(iv) Specify the point at which each
order becomes a binding contract (e.g.,
issuance of the order, acceptance of the
order in a specified manner, or failure
to reject the order within a specified
number of days);

(v) Provide that failure to reach
agreement on price for any order issued
before its price is established (see para-
graph (d)(3) below) is a dispute under
the Disputes clause included in the
basic ordering agreement; and

(vi) If fast payment procedures will
apply to orders, include the special
data required by 13.403.

(2) Each basic ordering agreement
shall be reviewed annually before the
anniversary of its effective date and re-
vised as necessary to conform to the
requirements of this regulation. Basic
ordering agreements may need to be re-
vised before the annual review due to
mandatory statutory requirements. A
basic ordering agreement shall be
changed only by modifying the agree-
ment itself and not by individual or-
ders issued under it. Modifying a basic
ordering agreement shall not retro-
actively affect orders previously issued
under it.

(d) Orders. A contracting officer rep-
resenting any Government activity
listed in a basic ordering agreement
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